PILLAR 2: PROTECTION

ANALYSISOF GAPSAND INEFFICIENCIESIN THE CURRENT SYSTEM OF
IMPLEMENTING THE NATIONAL ACTION PLAN TO COMBAT TRAFFICKING IN
HUMAN BEINGS

The Protection pillar of the National Action Plan to Combat Trafficking in Human Beings (NAP)
isthe middle pillar between Prevention and Prosecution and involves strategies for protecting
victims of trafficking (VoTs) once they have been rescued. This pillar contains more ‘activities *
to be completed by 2007 than the other two pillars, making it one of the most challenging phases
of the NAP. While some of the NAP-outlined activities have been completed, many are | eft
untouched by the leading agency or the completed activity has failed to meet the outlined
performance indicator.

Thisreport will analyze the effectiveness of the implementation of the Protection pillar and
outline gaps found in the system. It will examine the activities that have been completed, how
effective these activities have been in protecting victims, what changes can be made to improve
the effectiveness of the activities, aswell as outline measures not included in the NAP that can
be implemented to improve the protection of VoTs.

The following recommendations are the result of both primary and intensive secondary research.
They are organized based on the 4 objectives of the Protection pillar of the Supporting
Framework for the Kosovo Action Plan® and each recommendation may therefore be attributed
specifically to the outlined objectives of the NAP.> Due to lack of time, not every activity
outlined in the NAP could be addressed in this report, although each activity outlined in the
Protection pillar is recognized in this report and organized by the Strategic Objectives®. Those
activities that have not been addressed and require further investigation and research are
highlighted in yellow. Further research is generally recommended regarding the progress being
made with respect to each outlined activity; this may be achieved by interviewing the leading
agency responsible for each respective activity. It is only through speaking with the leading
agencies that it can be determined how the activity is progressing and it is from this
communication that an analysis can be made regarding possible improvements.

! See page 94 of the NAP

2 See page 85 of the NAP

% The report will base recommendations on the four broad objectives, taking into consideration the specific activities
outlined for the Protection pillar as awhole (which can be found on page 94 of the NAP). Note that the activities do
not correspond properly with the Strategic Objectives and this report takes the initiative of doing so.
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1.0 Strategic Objective 2.1: Victim assistance and social protection

Corresponding ‘Activities outlined in NAP:

Establish procedures for police for identifying and referring victims of trafficking
Develop standardized guidelines for victim identification and referral for all stakeholders
Develop and implement standards for services provided and case management to VoTs
Finalizing and on-going review of SOPs for foreign VoTs

Finalizing and on-going review of SOPsfor internal VoTs

Procedures/guidelines established regarding reflection period offered to victims

Sk wdE

Gaps found (numbersin brackets indicate which activity outlined above corresponds to the
gap):

1. Poor identification and monitoring mechanisms for internal VoTs (1,2, 4,5)

a. Misuse of the “ off-limits premises’ policy (new recommendation (new
recommendation)

2. Lack of funding available for THBS (new recommendation)

3. Lack of timefor reflection offered to victims (6)

4. Poor cooperation with neighbouring states (new recommendation)

1. Poor Identification and Monitoring mechanismsfor internal VoTs

Standard Operating Procedures (SOPs) for foreign victims have been in place since 2000 and
have proven highly effective in guiding direct assistance providersin identifying, monitoring and
assisting foreign victims up to the point ’he reaches a shelter.” The SOPs for internal VoTs
however, have just recently been finalized (March 2006). Internal VoTs were not formally
recognized until 2003 after they began reporting their situations to police.? Thus, identification
mechanisms for internal VoTs have only been in effect for less than one year. Prior to these
SOPs, internal VoTswereidentified only if foreign VoTswere being investigated or if they
reported to the police themselves.” This was problematic as identification mechanisms obviously
differ as do post-rescue mechanisms (i.e. repatriation versus reintegration).

Foreign VoTs are easier to identify as they are nearly aways registered with the Movement of
Persons Office, as per UNMIK Regulation 2005/16 (Movement of Persons Into and Out of

K osovo), unless they are smuggled.® THBS in collaboration with KPS Border Police have
created a highly efficient system to identify and monitor possible foreign VoTs. Persons crossing
the border (who will remain in Kosovo for 90+ days) are automatically registered with the
Movement of Persons Office and their location of employment is registered. Thisinformation is
then combined with the ‘ off-limits’ list and any suspicions related to possible trafficking rings

® Interview with Alma Begicevic & DafinaHadri, Victims Rights Unit, Human Rights and Rule of Law, OSCE
Mission in Kosovo. July 14, 2006.

See also :Quarterly Activity Report on Anti-Discrimination, Anti-Corruption, Anti-Trafficking in Human Beings
and Human Rights, October-December 2005". Office of the Prime Mnister, Habit Hajredini, Director AOGG:
February 20, 2006

®ibid

"ibid

8 Bruce, Robert, DOC Chief of THBS. UNMIK Civilian Police, Department of Organised Crime. Trafficking in
Human Beings Investigations Section (THBS). Y early Report, 2005. At Section 1.4.




are either confirmed or denied when routine bar checks, for which a court order isn’t required,
are conducted.’ The THBS double-check that each person is actually working at the bar that s’he
has registered for. If a person isworking at the bar who hasn’t been registered, there will be
automatic suspicion that the person has been smuggled. This system ensures that both VoTs
entering Kosovo legally and those being smuggled are adequately monitored.

No such system yet exists for internal victims. However, the identification system for internd
VoTs may be combined with those of foreign VoTsin order to create an effective internal
identification system. The first effort must be to ensure that all domestic workers are formally
registered with the government, in asimilar manner to those of foreign workers. Presently,
working age people (who are permanent residents of Kosovo) are not registered with the
Ministry of Labour, resulting in the government having little to no control over employeesrights,
as they cannot track where and for whom permanent residents work. While the Labour
Inspectorate is responsible for monitoring that employees rights are not breached™, thereis little
evidence as to how well thisis carried out. In order to ensure a proper system of monitoring and
identification for internal VoTs, working age people (14+) should be registered with the Ministry
of Labour. Subsequently, all those under the age of 14 should be registered in schools and
monitored if they drop out prior to graduating from secondary school. The effectiveness of the
foreign SOPs has been the existence of a system of monitoring. Such aregistration system must
now be implemented for internal workers to ensure that internal residents are not trafficked.

While a complete system of registration for all Kosovarians of working age may take a
significant amount of time, the Ministry of Labour should ensure that effective immediately all
employees working in the service industry (restaurants, bars, cafes, massage parlours) are
registered. Where there are suspicions of trafficking, the Ministry of Labour may then transfer
this information to THBS who may investigate during their routine bar checks.** During these
bar checks women should be ‘interviewed’ regarding the type of work they are doing. This
would ensure that women are both identified and monitored in harmony with foreign victims. In
2005, THBS conducted 1968 café/bar checks, 106 hotel checks, 45 private residence checks and
12 massage parlour checks' proving that sufficient checks are conducted and they must be
utilized more efficiently to identify internal victims.

The process for creating and finalizing SOPs for internal victims has been slow and will require a
further five years to analyze.™® As the mgjority of VoTsin Kosovo are now internally trafficked,
there must be immediate application and attempted analysis at the SOPs effectiveness so as to
prevent afurther growth in internal trafficking. The number of internal VoTsisincreasing
rapidly, with those VoTs internaly trafficked more than doubling from 12 in 2004 to 24 in
2005." The percentage of internal VoTsis now at approximately 49%." The fact that almost

® Interview with Ramadan Ahmeti, Chief of Trafficking in Human Beings Section., KPS. July 5, 2006.

19 Gerzhaliu, Selvete. Legal Tools to Combat Human Trafficking on the Local Level: Municipality of Ferizaj.
Kosovo Law Centre: March, 2005.

! Collaboration between THBS and possible intelligence-providing government units will be discussed in Section
2.0

12 supra note 8 at table 2.5.2

3 supranote 5

4 supra note 8. See Also: NAP at page 74

> supranote8 at Section 2.3.1




half of the internally trafficked victims are under the age of 18 who come from dysfunctional
families and/or have a poor education requires even greater urgency.’® Asthe SOPs are
confidentid, it is difficult to make recommendation regarding their improvement, but it may be
said that they must be implemented immediately to ensure that internal VoTs are identified,
monitored and rescued as effectively asforeign VoTs have been in the past. Greater preventative
measures must also be taken by the Ministry of Education, Science and Technology to educate
primary school children about how to prevent being trafficked.

a. Misuse of the “ of f-limits premises’ policy (new recommendation)

In conjunction with the recommendations made above, an aready existing policy could be better
used to identify a greater number of VoTs, both internal and foreign. The * Off-Limits Premises
list, compiled by the THBS presents a potentialy useful method of identifying and rescuing
VOTs, but israrely used for that purpose and is generally an underused policy.

Thelist is currently a*“prevention and precautionary measure to ensure UN personnel do not
frequent, condone, and are not to be seen to condone exploitation of women and children.”*® The
off-limits premises are |ocations where suspicion exists that illegal activities linked with
trafficking in human beings or prostitution takes place and locations where the personal safety of
international persons may be at risk.'® Once a premiseis classified as off-limit, ‘ bar checks' are
sometimes conducted to ensure that international workers are not frequenting the locations as
well asto ensure that the welfare of identified potential VoTs and to ascertain if illegal activities
are taking place. While THBS conducted atotal of 1968 bar checksin 2005, it is unknown as to
how many of these were listed as off-limits bars/cafes. Subsequently, the relatively low number
of VoTsidentified last year is not equivalent to the high number of off-limits premises and even
higher number of bar/cafe checks conducted in the same year.®

In 2005, atotal of 137 establishments were classified as off-limits.?* However, only 49%? VVoTs
were identified in K osovo as awhole and only 33% arrests were made with the accused parties
being charged with trafficking in human beings under s.139 of the Provisional Criminal Code of
Kosovo. Even if half of the off-limits bars where suspicion exists that illegal activities are taking
place were actually investigated it could be assumed that a minimum of 68 women could be
rescued, if only one woman worked at the premise.?* It is generally understood however, that
more than one woman is trafficked per bar. Thisis evidence enough of the fact that the off-limits
policy isinefficient in actually protecting victims. Rather, it appears to be a safeguard for the UN
and KPS to prevent liability. The off limits bars should instead be monitored more closely and
made an automatic subject of abar check.

16 supra note 8 at Section 3.1.1

¥ Note: in an interview with the Kosovo Public Prosecutor, Besim Kelmendi, it was expressed that the off-limits list
policy doesn’t force THBS to take stronger effort to locate

18 supra note 8 at section 2.5
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% supranote 8 at table 2.4.1

# 68 ishalf of 137, the number of premises listed as * off-limits



The off-limits premises policy could be used as a more effective tool in tracking trafficking
networks and subsequently rescuing victims. The problem has been the strong focus of ensuring
that UNMIK and KPS police remain out of the premises. Instead, the focus should be on using
this potentially highly useful policy as grounds for automatic bar checks and as grounds for
greater intelligence gathering related to the premise. More action must be taken by the THBS to
track these premises for trafficking networks and not just to monitor them to ensure that UNMIK
and KPS personnel are not present.

2. Lack of funding available for THBS (new recommendation)

The THBS has undergone many changes over the past year. In September 2005, THBS, along
with other regional investigation units was changed from a centralized to a decentralized system.
As aresult the centralized unit, what is now the Pristinaregional unit, lost a significant portion of
funding.?> Provisions for the regional investigations units for undercover funds and logistics such
as covert vehicles and surveillance were not considered upon decentralization.® The funds that
allowed the centralized unit to purchase undercover vehicles and surveillance equipment was
then dispersed amongst the regional units, resulting in alack of funding for any regional unit to
actually purchase the necessary equipment. Pristina’'s THBS is currently severely under funded,
so much so that some investigations cannot take place as there is alack of equipment.?’

THBS s current budget derives from the Kosovo Consolidated Budge (KCB) and it is therefore
not permitted to take private donor funding.?® However, past donor contributions have been very
helpful in providing some necessary equipment, such as computers.® Astheinitia actor in
rescuing victims, it must be ensured that THBS is provided with significant fundsin order to
carry out their work because without their work. The chief complaint by THBS isthat thereis
currently alack of undercover vehicles and equipment for undercover investigations, which
prevents them from properly carrying out their work™®

AsKosovo iscurrently in atransitional phase with arelatively weak economy, itis
understandable that a significant portion of the KCB cannot be allocated to any one department.
This problem islikely to continue for several years, even after land negotiations are completed. It
is therefore recommended that the THBS be permitted to accept donor funding, particularly from
the OSCE who is dedicated to combating human trafficking throughout South Eastern Europe.®
Without outside funding, the THBS will never be able to fully realize its own capability and as a
result fewer victims will be rescued and fewer traffickers will be prosecuted.

% qupranote 9

% supra note 8 at Section 1.2
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3 See the OSCE Action Plan to Combat Trafficking in Human Beings, adopted in December 2003




3. Lack of timefor reflection offered to victims (6)

At the present time, there are four sheltersfor VoTs:
1. Hope & Homesfor Children
e Provides assistance children between the ages of 3 —18
e Accommodates 10 children for a maximum period of 6 months
2. PVPT shelter
e Provides assistance to low/medium risk VoTs
e Accommodates 10 — 15 people for a period of 2 weeksto 5 months
i. Has accommodated two males thus far®
3. ISF shelter
e Provideshighrisk VoTs
e Accommodates 10 women for an unknown period of time™®

The limited number of sheltersfor each risk group results in a short period of reflection for VoTs
as there must be a high turnover to accommodate new victims. This lack of time extendsto
safety issuesif avictim chooses to testify against her trafficker (to be discussed in Section 4). A
general increase in the number of shelters and/or increased funding to the existing shelters must
occur if victims are to be fully protected (lack of shelters to be discussed in Section 3). Following
such traumatizing events, victims need adequate time to reflect, get adequate medical and
psychological treatment and possibly learn anew skill that will be useful to her when she leaves
the shelter (for the purpose of job prospects).

This specific activity has not been allocated any additional financial resourcesin the NAP, nor
has a leading agency been charged with completing this activity.®* A greater number of
international donors must be lobbied for increased funds to build new shelters. Subsequently,
fines for convicted traffickers could be increased and that money then used as funds to build new
shelters or expand on the existing ones.* In order for this to work, the current PCCK must be
amended.

4. Poor cooperation with neighbouring states (new recommendation)

The NAP follows a structure based on international and EU standards, particularly a draft model
endorsed in May 2004 by all countries of the SEE region as part of the EU CARDS project,
“Enhancement of Implementation Strategies for National Anti-Trafficking Action Plansin SEE
countries’ developed by the International Centre for Migration Policy Development.® However,
thereislittle actual cooperation between neighbouring states to exchange intelligence, track
trafficking networks and create joint policiesto counter trafficking. Many of those interviewed

%2 Centre for Proteciton and Prevention of Trafficking in Human Beings. Summary of Five Year Report, January
2000-December 2005.

3 An attempt to retrieve any statistics related to the | SF was continuously ignored or sidetracked by government
employees

% See page 95 of the NAP

* |ncreased sentences and fines for convicted traffickers is discussed in section 4.0, part 5

% NAP, page 80




for this report expressed the need to have an Eastern European-wide action plan, as opposed to
individual action plansin each country. Human traffickers are very aware of this lack of
cooperagi on and thus are able to take advantage of it by setting up networks throughout the entire
region.

Cooperation with neighbouring countries must be both in terms of joint policies aswell as police
action. Such anetwork is currently being explored by the OSCE viathe National Referral

M echanism. However, the OSCE does not have missions in Bulgaria, Russia and Romania,
which are the main countries from which foreign VoTsin Kosovo are brought in. The Inter-
Ministerial Working Group could take greater action to establish networks with other such
groups in surrounding states.

Of foremost importance, initially, is strong police cooperation. THBS has been making some
progress with neighbouring states. THBS, together with UNMIK Border Boundary Police,
participates in a bi-monthly meeting with the Serbian Ministry of Interior counter parts on the
Working Group Sub Committee to Combat trafficking in human beings and smuggling of
migrants.® This type of cooperation must also be implemented with Albanian police, particularly
at the Prizren border, which isthe main entry point from Albania. Greater monitoring at the
Gnjilane boarder would also be useful as the majority of foreign VoTs are being brought in
through Serbiavia Gnjilane.

While police cooperation with neighbouring states has already been initiated by the THBS,
greater policy development and ultimately an Eastern European action plan should be created, as
trafficking networks are rarely ever country-specific. The Inter-Ministerial Working Group can
begin this process by creating stronger ties with neighbouring countries in terms of protection
and prevention, particularly with those countries of origin for Kosovo foreign VoTs. A
subcommittee of the Working Group should be created for the sole purpose of establishing
greater connections with neighbouring countries. This would ensure that the work to create
connectionsis actually taking place.

3 this was a concern expressed by Ramadan Ahmeti, Chief of the Trafficking in Human Beings Section of the KPS
in aninterview on July 5, 2006.
% supra note 8 at section 3.3



2.0 Strategic Objective 2.2: Integrated assistanceto survivorsand victims

Corresponding ‘Activities outlined in NAP:

1. Strengthen co-ordination and monitoring capacities of labour and sanitary inspections for
identifying victims
Develop atoll-free Kosovo-wide hotline for VoTs with adequate human resources
Establish a database of service providers and services offered by different agencies
Establish aroster of specialists to ensure psycho-social support to victims
Establish aroster of trandlators and legal representatives for supporting VoTs
Psycho-social counseling and support for victims
Establish an inter-institutional working group for children
Strengthen mechanisms for sharing information for research, analysis and policy
Deliver training to police and other stakeholders on identification and referral of victims
of trafficking

CONUO A~ WN

Gapsfound:

1. Lack of promotion of the hotline (2)

2. Poor cooperation and underused investigative capability between THBS, labour and
sanitary inspections (1,9) [see also discussion in Section 1]

3. Lack of coordination to prevent multiple interviews of VoTs (new recommendation,
could be included under ( 8))

4. A greater arms-length relationship between government and NGO’ s must exist (new
recommendation)

1. Lack of promotion of hotline (2)
Thetoll free help-line established by the DoJ VAAU in August 2005 became operational in
November of the same year.®® This help line was intended for both the public and VoTs, but the
majority of callsthus far has been by the public concerned about what they should do if they
encounter victims of trafficking or know of establishments operating in trafficking.” The NAP
outlined that the toll-free hotline was to be an identification tool with the performance indicator
being an increased number of trafficking cases being reported and referred through the hotline.**
Thisisalaudable goal and the hotline should be improved to meet these goals, asthusfar it is
failing to achieve the purpose of its creation.

A possible solution to the lack of cases being reported through the hotline includes placing the
telephone number on all public awareness raising campaigns. Thiswould allow victimsto see
the telephone numbers on billboards. In connection with this, pamphlets could also be distributed
to women during bar checks by THBS.

% Quarterly Activity Report on Anti-Discrimination, Anti-Corruption, Anti-Trafficking in Human Beings and
Human Rights, October-December 2005". Office of the Prime Mnister, Habit Hajredini, Director AOGG, February
20, 2006

“O | nterview with Basri Kastrati, Training Officer, VAAU. July 5, 2006.

“ See page 97 of the NAP




2. Poor cooperation and underused investigative capability between THBS, labour,
sanitary and tax inspectors (1,9) [ See also discussion in Section 1]

Thereis currently very minimal cooperation between government departments to counter human
trafficking. Cooperation between the THBS, Labour, Sanitary and Tax inspectors could be of
great significance in identifying trafficking premises and subsequently rescuing victims.
Currently, " conducting joint checks with municipality inspectors, customs inspectors and |abour
inspectors is arecognized disruptive measure [emphasis added], which is taken when thereisa
high level of suspicion of illegal activity."* There must exist stronger cooperation between the
Ministries of Labour, Health and Finance & Economy with the THBS in order to investigate off-
limits bars on amore regular basis.** Thisis one way of putting the off-limits policy to work by
ensuring that the premises are being monitored for health, employment and tax standards.

The Labour Inspectorate is responsible for issuing certification allowing for the opening and
operation of cafes and barsin Kosovo and is also responsible for monitoring that all laws are met
and that employee rights are being met.** The Sanitary Inspectorate, on the other hand, must
ensure that all people working directly with food, medicine or cosmetics have a ‘ sanitary card’ as
they are subject to a thorough medical verification from the Ministry of Health.* The Tax
Inqoectagate must ensure that each employer registers his’her employees, whether Kosovarian or
foreign.

These three inspectorates: Labour, Sanitary (Health) and Tax could provide the THBS with a
significant amount of information for rescuing victims. However, there has been little evidence
that these units are working together.*’ All three units must be obligated to report any suspicions
to the THBS and alternatively THBS must have a mandate of regularly following up on these
suspicions. The work of these four units presents a tremendous opportunity for collaboration in
identifying trafficking networks. Creating a database of information between these four units
would be the most convenient solution. This could be done via creating a L otus Notes program
similar to the one used between Border Police and the THBS.*® All four units can enter the
relevant information into the system and THBS would be responsible for then creating “ strategic
or tactical objectives’ to capture traffickers.*®

3. Lack of coordination to prevent multiple interviews of VoTs (new recommendation,
could beincluded under ( 8))

One of the greatest strengths in the implementation of the Action Plan thus far, has been the
strong coordination between government and various NGOs in assisting victims. However, there
has been evidence of duplication of procedures once avictim isfound, particularly with respect

“2 supra note 8 at Section 2.5

“3 See Section 1(a)

“ supra note 10

“® |bid

“®ibid

“"In an interview with Ramadan Ahmeti, Chief of THBS, it was expressed that his unit occasionally worksin
conjunction with the Economic Crime Unit to capture traffickers

“ supra note 9

9 Words in quotation marks taken from the THBS 2005 Y early Report (Supra note 8) at Section 3.3
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to interviews. Thislack of coordination and duplication of interviews upon recovering a victim
may not actually lead to protecting her/him, but in fact traumatizing her/him even further. Instead
of an integrated system, the various agencies involved in victim assistance and protection upon
rescuing aVVoT, do not communicate effectively so asto ensure repetition of work. The various
organizations and governmental departmentsinvolved in theinitial phase of protection and
assistance include the THBS, VAAU, ISF shelter/PVPT shelters. Asthe victim assistance
process progresses the IOM, OSCE and Ministry of Labour and Social welfare and public
prosecutors aswell as a series of other NGOs are involved in protecting the victim.

When aVoT isrescued, she isinterviewed once by the THBS, once by the VAAU, athird time
when being placed into a shelter and a fourth time by IOM regarding repatriation® and
reintegration.® This process forces the victim to recount her/his experience four times and may
lead to further traumatization.

Both UNMIK>? and the Council of Europe® have recommended that vulnerable witnesses (of
which VoTs could be included in) should not be interviewed twice. There must exist a
coordinated method of interviewing VoTs once they have been rescued. This may include one
general, coordinated interview process, which has the capability of capturing all of the
information that will be required by al four actors. The solution could be having al four parties
present at the interview. However, this may seem overwhelming to the VoT. Alternatively, all
parties could create a‘ questionnaire’ that the THBS must ask during the initia interview. This
guestionnaire could then be distributed to all parties so to avoid re-interviewing the victim. An
effective administrative structure such asthis one is required to ensure that victims are treated
with dignity and relieved of burdensome interviews and testimony following their rescue.

4. A greater arms-length relationship between government and NGO’ s must exist (new
recommendation)

In order for a democratic government to be effective and to accomplish its goal's, there must exist
acertain level of lobbying by outside forces. While the government and NGOs have worked well
together in implementing the NAP>*, there has been little actual pressure on government by
NGOs and other non-governmental actors. Following the completion of the NAP, the strong
cooperation must continue, as must pressure by NGOs to ensure that government is doing
enough to continue combating trafficking and particularly implementing the SOPs.

It is also recommended that a committee be created that involves the community, media, local
businesses. This committee could work in conjunction with the Inter-Ministerial Working Group
and report their concerns, ideas, policy recommendations and provide a general ‘ non-
governmental’, ‘non-NGO’ perspective that can only come about from those not involved in

* UNMIK, Combating Human Traficking in Kosovo: Strategy & Commitment, May 2004 at page 34

*! Qupra note 39 at page 86

2 UNMIK, Combating Human Traficking in Kosovo: Strategy & Commitment, May 2004

*3 Council of Europe, Recommendation No. R(97) 13 concerning intimidation of witnesses and the rights of the
defence, Non-Treaty Standard, provisions 14 & 15

% this was a general view expressed by a number of those interviewed
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combating trafficking. This process would prevent societal apathy in relation to trafficking by
involving the public in the fight to combat trafficking.

12



3.0 Strategic Objective 2.3: Reintegration/Social inclusion of victims
addressed during rehabilitation, repatriation and reintegration process

Corresponding ‘Activities outlined in NAP:

1. Develop monitoring capacities for follow up of re-integrated cases

2. Vocational training, education and employment opportunities offered to VoTs

3. Establish long-term reintegration accommodation alternatives and semi-independent
living facilities

4. Establish the assistance fund and the repatriation fund in accordance with the
Administrative Direction 2005/03 Implementing UNMIK Regulation 2001/04 on the
Prohibition of Trafficking with Personsin Kosovo

5. Ensure CSW involvement for child victims from the first contact through strengthening
aready existing 24 hours socia work services

6. Enhance cooperation with agenciesin countries of origin to ensure successful
reintegration support to returning victims with special emphasis on children

Gapsfound:
1. Lack of cooperation with other countriesin relation to monitoring repatriated victims
(1,6)
2. Lack of proper training offered to VoTs while in shelters and following discharge (2)
3. Lack of long-term reintegration facilities for internal VoTs (3)

1. Lack of cooperation with other countriesin relation to monitoring repatriated victims
(1,6)

Once foreign victims are repatriated, they are rarely monitored by local (Kosovarian)
organizations or government departments that aided them in the repatriation process.
Repatriation is normally carried out by the IOM, which develops reintegration plans tailored on
the needs of each victims and if they choose, can benefit from assisted repatriation programs and
servicesin their origin country. > The VAAU also claimsto track repatriated VoTs, but little
evidence of this could be found.® In order to ensure that victims are not brought back into the
country, there must exist some level of monitoring by government agencies.

* supra note 39 at page 86
* Tihana Leko , Head of the VAAU, was contacted on August 3, 2006 for basic statistics. Thisinformation is still
pending. Please contact her for further information.
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Repatriation of foreign VoTs s currently handled by the IOM on avoluntary basis (if the VoT
desires to be monitored). IOM develops an individual reintegration plan tailored on the needs of
each victim, which isimplemented after repatriation.”” However, no local government
departments or NGOs (including shelters) monitor victims following repatriation. The VAAU
supposedly tracks foreign VoTs for one year following repatriation, but the extent of this
tracking system is unknown. %

Asthe NAP recommends, there must exist a multi-agency group to monitor the re-integration
process. The VAAU must be probed further to understand the extent of itsinvolvement in
monitoring repatriated victims.

2. Lack of proper training offered to VoTswhilein shelters and following discharge (2)

Once VoTsare placed in a shelter, they are not offered training that is conducive to reintegration
into society. The only exception is the Hope & Homes for Children (HHC) , “ Semi-Independent
Living Project.” Greater educational opportunities must exist at the |SF and PVPT shelters.

The “ Semi-Independent Living (SIL)” project, created by HHC accommodates victims of
trafficking and/or other crimes, who cannot benefit from any family care and reunification
opportunities and are no longer eligible (due to age reasons) for placement in the HHC children’s
shelters.™ The SIL project teaches young adults independent living skills as well as supporting
them to complete their education and undertake further certified training, until they possess the
skills and knowledge to live independently and have the means to support themselves through
employment.®

Presently, the PVPT shelter offers the following ‘ Education Activities’ for VoTs™
e Computer classes

Sewing classes, including handcrafts

Cooking classes

Foreign languages (English, Serbo-Croatian, Albanian)

Health education sessions

Human and legal rights sessions

No information regarding the training opportunities offered by the | SF could be attained at the
time of writing thisreport. Thisis duein part to the high level security of the | SF.

The ‘educational activities offered at the PVPT are evidently not conducive to economic
independence following repatriation/reintegration. The SIL project, while it doesn’t provide
educational sessions per se, supportsits residents in pursuing educational opportunities. It is
recommended that the MEST continue its efforts to ensure that certified vocational training is

* supra note 39 at page 86

%8 | nterview with Basri Kastrati, Training Officer, VAAU. July 5, 2006. Contact Tihana Leko for further
information.

% supra note 39 at 85
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offered to victims, so that they may not only recuperate while in shelter, but also attain a
certification that will allow them to be economically independent once they leave the shelter; this
will aso prevent them from being trafficked in the future. Shelters may also begin creating
greater networks with local universities and technical collegesto allow VoTsto at least begin
working toward a degree or a diploma.

3. Lack of long-term reintegration facilities (3)

Thereis currently alack of long-term reintegration facilities for VoTsin Kosovo.?? Plans are
presently under way by the Centre for the Protection of Women & Children to create along-term
reintegration shelter, but this project currently requires funding.

Long term reintegration facilities are critical for both high-risk VoTs and those without any
possibility of returning to their families or having economic independence. The high turn-over
rate of VoTsin sheltersis aarming and dangerous. Please see Section 1, part 3 and Section 4,
parts 4 and 5 for recommendations.

%2 The exception is the HHC SIL
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4.0 Strategic Objective 2.4: Victim/Witness protection and judicial treatment
of victims

Corresponding ‘Activities outlined in NAP:

1.

whmn

o O~

B2 © N

12.
13.
14.
15.

16.

17.

Training of judges, prosecutors, defence lawyers and other legal personnel for in-court
protection and handling of sensitive information with specific emphasis on children
witnesses

Training of social workers, victim advocates for interviewing children

Improve and expand security provisions for professionals working with victims (judges,
prosecutors, social workers, etc.)

Establish/enhance short-term security measures for VoTs

Develop confidential case storage by courts

Create acircular for child and adult victims explaining Kosovo Criminal procedure and
protection provisions

Purchase of equipments to protect victimsin courts

Ensure that court secure evidence of victims at earliest opportunity

Creating of victim friendly forensic interview setting

. Advocate for increasing human and financial resources of the Witness Protection

Program (WPP) for victims/witnesses of trafficking

. Review protective measures provisions in the Procedural Code to ensure greater access to

protective measures by victims

Strengthen procedures/mechanisms for third country resettlements

Amend provisionsin Criminal Code related to intimidation of witnesses

Create alegal framework to allow courts to ban mediato publish any information related
to identity of victims

Strengthening capacity of authorized representatives and other stakeholders through
providing trainings in victim protection provisions

Review legal provisions on protection of victims: victim identity and security, immunity
from prosecution, exclusion of admissibility of victims characters, reflection and
residence period

Implementation of the already promulgated Administrative Direction 2005/03 on
Implementing UNMIK Regulation 2001/04 on Prohibition of Trafficking with Personsin
Kosovo

Gapsfound:

1.

Weak witness protection laws, particularly for out-of-court protection (4,7,11, 12, 13, 14,
16)

a. Lack of implementation of current witness protection laws (new recommendation)
Poor communication between THBS and public prosecutor (new recommendation)

a. Revert to acentralized system (new recommendation)
Lack of proper training for judiciary (1, 3)
Weak sentences for convicted traffickers (new recommendation)
Poor allocation of funds from the Kosovo Consolidated Budget for a proper witness
protection program (10)
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1. Weak witness protection laws, particularly for out-of-court protection (4,7,11, 12, 13,
14, 16) & Lack of implementation of the current witness protection laws (new
recommendation)

Article 82 of Kosovo's Provisional Criminal Procedure Code (CPC) outlines which classes of
injured parties have the right to authorized representation from the initiation of the criminal
proceedings. Victims of trafficking fall into subsection 3 and therefore have the right to
automatic legal representation because their perpetrator has been charged under Article 139 of
the Provisional Criminal Code (PCC), which prohibits the trafficking in persons.

While this section protects victims by ensuring that they have legal representation, they are not
adequately protected if they choose to testify in criminal proceedings against their trafficker, or
against those of another trafficker. Thereis currently a general trend of witness protection
measures not being put into practice.®® Certainly, there are cases where some of the provisions
for the protection of witnesses are implemented, but it is rare and inefficient.** Many of the
victims who choose to testify on behalf of the prosecution are in grave danger following
testimony; some are even murdered several days after giving evidence.®® In order to prevent such
occurrences, the present witness protection law must be improved and it must subsequently be
properly implemented.

The law governing witness protection is outlined in Chapter XXI of the CPC. Titled the
“Protection of Injured Parties and Witnesses’, the law provides for the following types of
protective measures:

1. Protective Measures

2. Anonymity

These measures are primarily in-court measures, with an order of anonymity being the only
possi ble out-of-court protective measure. While some discretion isleft to the presiding judge®to
implement protective measures which are not included in the CPC, lack of training and a general
ignorance of trafficking issues results in the witness protection measures rarely being
implemented, let alone extraneous measures being taken.

In order for either of the protective measures to be granted by the presiding judge, a petition must
be made for such an action by any one of the following: public prosecutor, private prosecutor,
subsidiary prosecutor, defendant, defence counsel, injured party or witness.®” Such measures will
only be granted if thereis a“serious risk to an injured party, witness or his/her family

member” .®Upon receipt of the petition, full discretion isleft to the presiding judge to determine

2 Interview with Besim Kelemendi, Public Prosecutor of Kosovo
ibid
% ibid
€ See specifically Article 170(1)
%7 See specifically Article 169 (1)
% "Serious risk" under Chapter XXI, Article 168 means "awarranted fear of danger to the life, physical or mental
health or property of the injured party, witness or afamily member of an injured party or witness as an anticipated
consequence of theinjured party or witness giving evidence during an examination or testimony in court"
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which protective measures will be taken.® This s problematic, as lack of training and cultural
stereotypes prevent judges from differentiating between prostitutes and VoTs. " These
stereotypes within the judiciary may be preventing victims from being granted proper protection
and subsequently resulting in shorter sentences for convicted traffickers (both to be discussed
later).

— Distinction between Protective Measures & Anonymity

Articlel70 of the CPC permits protective measures, which are not overly onerous to implement,
but can be sufficient to protect victims. These protective measures can be classified as primarily
in-court procedures, including assignment of pseudonyms”, closed sessions to the public™ and
temporary removal of the defendant from the courtroom”. While some of the protective
measures may theoretically be applicable out-of-court, they are rarely, if ever, used as out-of-
court mechanisms.”

When the protective measures are insufficient to guarantee the protection of awitness, the judge
may in exceptional circumstances make an order for anonymity whereby awitness shall remain
anonymous. If an order of anonymity is granted to guarantee the protection of awitness
proposed by the defence, the witness shall remain anonymous to the public, the injured party, the
subsidiary prosecutor, or the private prosecutor.” Anonymity may also be granted to witnesses
not proposed by the defence, but the degree of anonymity is significantly less compared to those
witnesses proposed by the defence. Witnesses not proposed by the defence shall remain
anonymous only “to the defendant and the defence counsel” ”°, thus theoretically permitting
names to be used in the media and any other public outlets.

While the witness protection law isin place, it is legally weak and has proven to be
administratively ineffective. The weakness stems from the fact that adequate out-of-court
protection is not provided for in the CPC. While the | SF high-risk shelter does exist, it isnot a
permanent shelter and cannot keep victims for long periods of time.”” Some victims may require
long-term protection and thus greater legal measures are required to protect them, as an increase
in shelters may not be financialy viable. The fact that the majority of VoTsare now internally
trafficked presents a more urgent need for proper and effective protective measures. Unlike
foreign victims, internal VoTs cannot be repatriated as a form of protection. The weaknesses
with the current witness protection laws have been expressed by those involved in bringing
traffickersto justice.

Both the THBS and the public prosecutor have expressed concern over the lack of efficacy of the
WPP. In an interview with Bessim Kelemendi, the Public Prosecutor of Kosovo, it was expressed

® See specifically Articles 169- 174
" supra note 56

™ Article 170 (4)

2 Article 170 (5)

3 Article 170 (7)

" supra 56

> Article 171 (1)

® Article 172 (1)

" supra note 28

18



that the WPP is effective theoretically, but is not implemented properly. He believes that thisisa
result of lack of education, lack of material means and a general unwillingness to put the NAP
into action. While it was expressed that victims who testify have little to no protection at all, his
primary concern was with internal victims who do not have the opportunity to relocate to another
country following testimony. Relocation of internal victims to other areas of Kosovo will
ultimately be ineffective, asit isasmall region and most victims will feel like they will be
recognized wherever they go. While shelters are open as aform of protection post-testimony,
they are never permanent, but rather last a month or two.

The THBS has expressed similar concerns. In a2005 Y early Report’®, the THBS expressed that
[it] would welcome more effort to ensure that long-term assistance is provided after the victimis
initially rescued, and especially for those victims that choose to become witnesses against their
exploiters.” In the same report, it was specifically stated that the “ capacities of the witness
protection laws...need to be improved.”® However, no recommendations are made regarding
how the capacities could improved.

The lack of protection provided for victims of trafficking who choose to testify is both dangerous
and irresponsible. While the law isin place, it does not create a strong administrative structure to
properly protect victims, particularly because of the changing patterns of the origin of victims.
Asthe mgjority of victims are now local women who are internally trafficked™, the witness
protection measures within the CPC are insufficient. In order to prevent former VoT’ s from
being harmed following testimony, the law on injured parties and witnesses must be improved.

There are however, no provisions in the CPC for witness protection programs which transfer
witnessesin serious risk® to other regions within Kosovo or to another country or change their
identity. Unlike some witness protection programs internationally, many of the former Balkan
countries, including K osovo, do not provide for such a program®, which would allow awitness
to both change their identity and enter into another jurisdiction by way of admittance to the
program. 3 There is however, an exception. The Republic of Montenegro has implemented a
legally sound and realistically protective law that has the capability of adequately protecting
witnesses and those “ close to them”.

The following is a comparative analysis of Kosovo's current WPP to Montenegro’ s well-drafted
WPP. This analysiswill show how Kosovo's laws can be adjusted to reflect the effectiveness of
Montenegro’s laws.

8 supra note 8

™ supra note 8

8 See specifically Section 111: Analysis by Sector, 3.1 Victims of Trafficking Assistance

8 See NAP at page 79

8 "Serious risk" under Chapter XXI, Article 168 means "awarranted fear of danger to the life, physical or mental
health or property of the injured party, witness or afamily member of an injured party or witness as an anticipated
consequence of the injured party or witness giving evidence during an examination or testimony in court"

8 Croatia, Slovenia, Macedonia do not well drafted law related to witness protection

8 See Canada's Witness Protection Program Act (1996, updated 2001), s.14(1)
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Legidative & Regulatory Framework Recommendations:

Comparative Analysiswith Montenegro’s* Law on Witness Protection”: Implementing a
mor e effective WPP in Kosovo

Whilethey all vary dlightly in terms of composition and substance, the witness protection
schemes that are in place throughout the former Yugoslav states are quite similar; they provide
very little useful and effective protection for victims outside of the courtroom. The Republic of
Montenegro however, has implemented alegally sound, administratively well-structured and
realistically implemental Law on Witness Protection..®® It provides specifically for out-of-court
protection®, unlike Kosovo's witness protection laws which outline sound in-court procedures,
but fail to outline effective out-of-court procedures. While it may appear that the ‘ anonymity’
provisions of Kosovo's witness protection laws could provide proper out-of-court protection,
they are never actually implemented, nor do they actually have the legal capability of properly
protecting aVoT. The fact that the majority of trafficking victims are now internally trafficked®’,
there is a greater need for more drastic measures in terms of protection as the existing law will
simply not suffice.

Montenegro’s WPP is strong as it creates both legally sound measures for protection of victims
and an administratively accessible and well-structured network between police, prosecutors and
the judiciary. Kosovo's current administrative structure has the capability of implementing a
similarly sound law, which would result in greater protection of VoTswho testify and
subsequently fewer deaths.®®

Montenegro’s WPP provides specifically for “out of court protection and assistance to a witness,
when reasonable fear exists that testifying for the purpose of bringing evidence about the
criminal offences in connection with which the protection may be provided would expose the
witness to severe danger to life, health...where other measures do not suffice.”®® The protection
however, can also be extended to a person close to the witness upon the witness's request™ and
ensures that the program is only applied if “the criminal offence cannot [be] proved without the
testimony of the witness or if the proving thereof in [another] way would be made significantly
more difficult™ In this respect, the law ensures that in situations in which a high-risk witnessis
required for successful conviction, the witness will not be deterred as aresult of fear post-
testimony.* Conviction rates and lengths of prison sentences may therefore theoretically be

& |aw on Witness Protection (2004), no.65/04. Promulgated on October 25, 2004.

% The Law regulates conditions and procedures providing for out-of-court protection and assistance to awitness,
when reasonable fear exists that testifying for the purpose of bringing evidence about the criminal offencesin
connection with which the....” Article 1

8| OM reports a steep decline in the number of international victim referrals...more and more girls from K osovo
are now bought and sold, some directly by their families” Municipal Coalition on Counter Trafficking. CRS,
Kosovo, Office in Prishtina. Lee Norrgard. Application to the Counter Trafficking Fund FY 2005

8 Although there are no formal statistics, in an interview with the Public Prosecutor for Kosovo, it was revealed that
some former VoT are murdered several days after testifying against their traffickers.

8 |_aw on Witness Protection, 2004, Article 1

% ibid

% ibid at Article 5

%2 Article 5 of the Law on Witness Protection outlines which criminal offences are severe enough for the Protection
Program to be implemented. The trafficking in human beings may fall under
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increased as aresult of proper evidence proving a guilty verdict beyond a reasonable doubt. The
only case to reach the Supreme Court of Kosovo related to human trafficking in the time period
2004-2005 resulted in a conviction of 4 years and 6 months, which was the cumulative sentence
for two convicted traffickers. Due to the difficulty in gathering statistics from lower court levels,
it was impossible at the time of writing this report to gather statistics on convictions from lower
courts.

Kosovo’ s witness protection laws lack the critical feature of providing increased protection to
victims who are necessary for successful conviction of traffickers. Traffickers who would
otherwise be convicted, or punished with a more stringent sentence are able to avoid jail time or
serve minimal sentences simply because there isalack of compelling evidence. In situation in
which awitness is absolutely necessary for conviction there must exist stronger witness
protection measures.

— Creation of a committee

Unlike Kosovo' s witness protection law in which all discretion is left to the presiding judge,
Montenegro’s Law on Witness Protection® creates a Commission for the Application of the
Witness Protection Programme.* This commission is composed of ajudge of the Supreme Court
of the Republic of Montenegro, a representative of the Chief State Prosecutor and the Head of
the Protection Unit (which is a specialized organizational unity of the Ministry in charge of
Internal Affairs), thusincreasing the levels of communication between the judiciary, the
prosecution and the government.*® The Ministry in charge of Internal Affairs covers abroad
range units within the state, including the Police. Therefore, although the police are not directly
involved in the commission, the Protection Unit may call upon them to provide assistance when
necessary. % Because the organizational structure of the Montenegrian government does not
coincide directly with Kosovo's, the THBS could step into the place of the Ministry in charge of
Internal Affairs and such acommission could be created between the three pillars.

The Protection Unit is subsequently responsible for providing the witness with the “ necessary
economic, psychological, social and legal assistance. Economic and social assistance are
provided until the moment s/he achieves economic independence.”®” Unlike Kosovo's model, in
which the protection responsibilities are spread amongst various actors including police, VAAU,
ISF, PVPT and other NGOs, the Montenegrian model allocates the responsibilities to one unit,
which ensures that responsibilities are not duplicated and that effective communication is
ongoing.

2) Criminal offences against humanity and other values protected by international law

3) Criminal offences committed in an organized manner

4) Criminal offences carrying alegally prescribed punishment of 10 or more years imprisonment

% supra note 85

* ibid at note 43, Section 2, Article 6

% For the administrative structure of the Commission see Section 2: The Commission, Articles 6 through 10
% ibid note 43 at Article 11

% ibid note 43 at Article 12
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—— Application for Witness Protection

In order to be granted protection under the Program, a request may be put forth by the witness,
competent state prosecutor, judge handling the case, the Director of the Institute for the
Enforcement of Criminal Sanctions and the Head of the Crime Police Administration. The
application is made to the Chief State Prosecutor who then decides whether to forward the
request to the Commission. While this may appear to be analogous to the ineffectiveness of a
single judge determining whether to apply a protective measures, it isnot. If the Chief State
Prosecutor is adequately trained in the area of human trafficking (asis Kosovo's) then s’lheis
equipped with the knowledge to understand when a witness requires a high-level of protection.
Unlike the judge, they will understand the case to a greater extent and it is the prosecutors
responsibility to ensure that there are proper witnesses to convict, while the judge should remain
neutral. Thereisactual proof that the Public Prosecutor of Kosovo holds an extensive knowledge
of trafficking issues and would be better equipped to decide which witnesses required increased
protection, rather than a judge who, as both anecdotal evidence and case law have proven (see
case below) lacks proper training and knowledge in the issue to determine when a witness would
require added protection.®

If the Commission decides to pass the Protection Program application, it then authorizes the
Head of the Protection Unit to enter into Agreement on the Protection Program application with
the witness.” This almost contract-like document is specific to each witness and therefore
ensures that no Protection Program is applied that will not adequately protect the witness.'® The
Agreement also ensures that police monitor the witness both for his’her protection as well as for
intelligence gathering. The witness subsequently, has obligations which include having to
“undertake all necessary measures for his’her economic independence until the expiration of the
agreement” aswell as “testing” and reporting of finances.

— Protective M easur es Available

In conjunction with the administrative structure, the forms of protection measures available are
what make Montenegro's law so unique. The Commission determines the type of measure that
shall be implemented (one or more measures may be implemented).

1. Physical Protection of person and property (Article 28)

2. Relocation (Article 29)

3. Concealing of identity and information about ownership (Article 30)

4. Change of Identity (Article 31)

While the adoption of all measures would be beneficial for the protection of an internal
K osovarian witnesses, this report will focus on the relocation and change of identity provisions,
as they would be most applicable to local victims who are seeking protection in Kosovo.

Relocation

% supra note 63
% ibid note 43 at Article 21
190 For a detailed list of what the Agreement includes, see Article 22 of the LWP
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Relocation of awitness may be either temporary or permanent from their current residence to
another location, which is designated by the Protection Unit. The relocation may be within
Montenegro, or in another state depending on international co-operation. International
cooperation in the application of the Protection Programme is carried out on the basis of
international treaty, bilateral agreement or on the basis of reciprocity. ***

Relocation schemes are also used in Bosnia, where there has been anecdotal proof of
international relocation for purposes of witness protection. Strong cooperation between
government, NGOs and UNHCR has aided in the relocation of three girls to Canada from
Bosnia.'® However, it was Canada, the receiving country along with UNHCR who funded the
move and covered all expenses. ' This presents a funding problem, as the state itself is not able
to fund the legal mechanisms it has put into place. If Kosovo is to adopt relocation measures for
the WPP, it must ensure that there are viable international agreements in place with other
countries for possible relocation as well as sufficient funding from international organizations
such as UNHCR.

Change of Identity

The change of identity consists of “modifying parts of the entire personal data of the witness; this
may be combined with a change of the physical appearance of the witness. Changing one’'s
identity isacomplex process involving not only the witness and the government, but also all

third parties who come into contact and enter into contracts with the witness. The LWP sets out
clear guidelines for the change of identity and how it shall be used. It is unnecessary to go into
detail here about such guidelines, asthey are not pertinent to this study. ***

2. Poor communication between THBS and public prosecutor (new recommendation)

In addition to the fact that the current witness protection law isineffective, both the THBS and
the public prosecutor have expressed concern over the lack of communication and effective
networks between them. While both are aware of this problem, each side is quick to criticize the
other for the lack of communication. The problem here is that the witness protection program
specifically, requires great cooperation between the two sides in order to be effective. The lack
of the law's ineffectiveness to date can partially be contributed to the lack of communication
between the two.

The public prosecutor believes that the THBS is not doing enough to capture traffickers. He cites
specifically the ‘ off-limits’ bars and restaurants list, which asa policy isineffective in terms of
actually breaking the cycle and instead simply monitors police. The THBS on the other hand,
cite that they are still “relative[ly] unaware of how prosecutors use the legal instruments that are
in place during both investigative and trial phases."*® While the report cites that in some cases
“the cooperation of prosecutors has been more than enthusiastic, in other cases THBS [has] had

10! See Article 44

192 Email to Vukica Djuric & AdaLam from Fadilaat La Strada, BiH. Titled: Human Trafficking Project Interview.
Dated Tuesday, July 18, 2006

103 ihid

10% See Section 6, Articles 32 through 41 regarding administrative matters related to change in identity

195 gypra note 10 at Section 3.2: Investigations & Operation, 3.2.1: Investigations
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to insist on the application of such measures, and in some occasions without success.'® Both
units however, believe that there should be greater coordination between them, as it would result
in more efficient prosecution. Both recommend |ess administrative processes regarding VoTs,
this may be achieved by reverting to a centralized system.

a. Revert to a centralized system

The THBS has criticized the recent decentralization of its unitsinto six regional units, which
they believe has resulted in the complexity of the administrative structure, both for police and
prosecutors.’®’ Not only has decentralization resulted in aweak structural system to convict
traffickers, but it may also result in the lack of a uniformed relationship with public prosecutors.
Thisis dueto the fact that each respective regional THBS unit will deal independently with their
own prosecutors without the central command to ensure a best practice for al regions, asin the
past with the centralized system.

In addition to a complex internal structure of reporting and effectively convicting traffickers,
problems have also arisen due to multiple lines of authorization within each respective units.'® If
avictim chooses to come forward first-hand, he must encounter several lines of authorization
before her case arrives at the prosecutor. A better communication and information sharing
network between the THBS and the public prosecutor would reduce these lines of command and
may encourage more VoTsto come forward first-hand.

Also, acentralized system would alow for increased rates of conviction for traffickers. In a
centralized system, THBS would have fewer lines of command and direct reporting would be
made to one unit, which would ensure the execution of investigation and capture. Intelligence
could also be more easily shared between all regions if the system were centralized. In the
current decentralized system, there isalack of information sharing between the regions, which is
disadvantageous as organized crime is dispersed throughout all of Kosovo. Dissecting
investigations into regions creates a disconnect, as traffickers rarely operate out of only one
region. Having a centralized system places al intelligence into one unit, which can then track
organized crime circles. Creating asimilar centralized system for the prosecution of traffickers
would also be beneficial, as it would ensure that prosecutors responsible for prosecuting
traffickers are specialized, trained and have experience in both dealing with victims and using
proper legal mechanisms to convict traffickers.

In Bosnia, the strong cooperation between police and prosecutors has resulted in the
apprehension of traffickers and the rescue of many victims. Astrafficking in human beingsis so
prevalent in Kosovo, there must exist such strong cooperation. The following section will
include an explanation of Bosnia's system and how such a system could be implemented in
Kosovo.

106 jhig
97 | nterview with Ramadan Ahmeti, Chief of Trafficking in Human Beings Section (THBS), KPS, July 5, 2006
108 supra note 8
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Coordinating Structures Recommendations:
Comparative analysiswith Bosnia & Herzegovina's Anti-Trafficking Strike Force

Bosnia & Herzegovina s administrative model is continuously cited as a success in terms of open
lines of communication and cooperation between various units involved in combating human
trafficking. The Office to Monitor and Combat Trafficking in Persons, adivision within the US
Department of State Office has recognized Bosnia as a best practices country in their 2005
Trafficking in Person Report.*®® The recognition is a result of Bosnia's Anti-Trafficking Strike
Force (ATSF), which is a group composed of representatives from the police force, state border
services, financial police representatives and a representative from Bosnia s State Prosecutor
Office.'® The group was established for “the purpose of strengthening activities related to
counter trafficking on the highest level — the state wide level.”*** While the ATSF operates on a
centralized system to ensure proper sharing of information, there exist anti-trafficking units
within each regional police department. The ATSF, being the central body, coordinates activities
in respect to identification of networks as well as participates in various regional initiatives.**

This system ensures that there is a centralized unit that gathers all regional intelligence and then
properly tracks organized trafficking networks throughout the country. However, this system
does not automatically diminish the importance of the regional trafficking units. The regional
units remain in charge of gathering information and sending it to the centralized agency as well
as creating regional initiatives.

The success of this centralized structure is evidenced by the statistics: in 2005 and 2006 the
ATSF conducted four major raids that resulted in the rescue of 26 victims and the apprehension
of at least 14 traffickers.**® In the same time period, the government of BiH conducted 70
investigations (up from 47 the previous year) that involved 118 defendants.*** The government
prosecuted 22 cases, of which 19 resulted in convictions. These convictions however, do not lead
to proper sentences, a problem which is also seen in Kosovo.

While the prosecution and sentencing is weak in Bosnia (see section 4 below), the centralized
structure viathe ATSF has proven highly successful in tracking trafficking networks, capturing
traffickers and subsequently rescuing victims. The ATSF ensures that there is a system in place
which will alow all of the necessary governmental units involved in counter-trafficking to have
clear and open lines of communication. The success of the ATSF can aso be strongly attributed
to the centralized nature of the system, which ensures that high-level intelligence regarding
tracking networks is coordinated at the state level, while respective regional units retain
responsibility for gathering information and coordinating regional initiatives to improve their
efforts. THBS has expressed its concern regarding the decentralized system, stating that it has

199 http://www.state.gov/g/ti p/rl S'tiprpt/2006/65984.htm

19 Email to Vukica Djuric from Larisa Klepac, CRS BiH. Titled Anti-Trafficking Strike Force. Tuesday July 18,
2006.

11 bid

12 ihid

13 qupra note 109

114 qupra note 109
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resulted in a fragmented system, which resultsin frustrated intelligence sharing. **> The previous
centralized THBS unit had greater internal mechanisms for the collating of relevant information
and disseminating intelligence reports through the reporting channel to the concerned units; this
increased the efficiency of investigations and operations.

3. Lack of proper training for judiciary (1, 3)

The training of judges and prosecutors involved in counter-trafficking in Kosovo must be
improved. Lack of education related to trafficking issues has lead to lenient sentences for
traffickers and a general misunderstanding of the differences between prostitution and human
trafficking. In 2006, the judiciary has only attended one training session by the Kosovo Judicial
Institute.™*® Increased training and continuing education classes for sitting judges must become
mandatory, as must collaborated training with other units involved in counter trafficking. In
order to facilitate greater communication and stronger cooperation networks between all
government and judicial unitsinvolved in counter-trafficking, the judiciary should have joint
training sessions with THBS and border police. Thiswould allow for an understanding of both
domestic trafficking issues as well asthe foreign influx of women for trafficking.

While there appears to be cooperation between THBS and UNMIK DoJ, there must exist a
greater level of cooperation between the judicial and investigative (police) sphere.**” THBS has
interpreted the ‘ prevention’ sphere of the AP as an opportunity for greater training of officers.®
THBS International Police Officers (IPOs) and Kosovo Police Services provide specialized
training to the Kosovo Police Service School (KPSS) police recruits course, |PO’s deployed to
the Border/Boundary Police and Organized Crime investigations. **° In 2005 THBS officers gave
17 training sessions at the KPSS to police recruits, and officers attending investigations
techniquest courses.® THBS officers also participated in 5 regional trainings on VoT issues
with the DAS partnership programme.*#

The judiciary receives ongoing training from the Kosovo Judicial Institute. The training
however, isminima compared to that of the THBS officers. The problem stems from the fact
that seminars are not mandatory for sitting judges.'** During the 2006 time period, there has been
only one training session'®, which is insufficient to meet the performance indicator for the set
out activity of training judges (see Activity 1 outlined above [p. 14]). The performance indicator
is set to be the number of judges trained as well as the number of victims protected through the
use of protective measures.*** Evidently, the protective measures are rarely put into place, thus

15 gypra note 8 at section 3.3

16 gypra note 63

"gypra note 10. The report states that “ THBS maintains close contacts with the UNMIK DoJin order to highlight
any problem that [is] encountered, both in operational and legal terms.

18 gypra note 10 at table 2.4.1

19 gypra note 10

120 gypra note 10

12! supra note 10

122 American Bar Association, CEEL Institute, 2002 Annual Report, Kosovo Judicial Institute. Accessed online at:
http://www.abanet.org/ceeli/special_projects/jtc/kosovo_2002_report.html

123 supra note 63

124 See page 96 of the NAP
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indicating that while judges may be formally trained, the training is ineffective as protective
measures are till not adequately used.

The police training sessions present an opportunity for the judiciary (aswell as prosecutors) to
learn what activitiesthe THBS are involved in. The creation of a‘strike force’ similar to BiH’s
could provide an easier method of collaboration and training. If such aforceis created, it would
ensure that the judiciary and the police are provided with similar training and can have an
opportunity to understand each other’ s work. Naturally, they would require training specifically
related to their work, but this system is already in place — the judiciary receives specialized
training from the Kosovo Judicial Institute and the THBS works in collaboration with
international counter-trafficking police units.**®> What is required now isjoint training between
the two units.

It is also recommended that it be arequirement for all judicial candidates (judges) to attend
courses and pass an officially recognized exam before becoming a District Court and Supreme
Court judge; these are the levels at which trafficking is prosecuted. Presently, thereis no
reguisite experience re%ui red to serve on the Supreme Court, while the requisite for the District
Court is seven years. *° Thisis problematic, as the Supreme Court has the authority to overturn
decisions of possibly more experienced judges.

Continuing legal education must also become mandatory for al District Court and Supreme
Court judges aswell asfor lay judges. The Continuous Legal Education Program offered by KJI
has in the past hosted a course on trafficking and organized crime, but these courses are not
mandatory for sitting judges™*’ and thus not well attended.

Lay judges, who serve alongside professional judges on three and five judge panelsin the
Municipal and Districts courts have no special legal training and have equal votes to those of a
professional judge.’® Presently, there are 178 Iay judgesin district courts. As District Court case
law isinaccessible, it is nearly impossible to determine the effectiveness of lay judgesto legally
trained District Court judges. The fact that they have no legal training and are not required to
attend continuing education classes/seminars is irresponsible and dangerous.

4. Weak sentences for convicted traffickers (new recommendation)

The current anti-trafficking laws fail to properly punish convicted traffickers for the harm that
they cause to both VoTs and society at large. The sentences are overly lenient and rarely applied
to reflect the extent and severity of the crime. In order for trafficking to be recognized as a
human rights issue and not simply a problem of prostitution, sentences for convicted traffickers
must be increased. Subsequently, judges have full discretion over the sentences (they do not have
to follow precedent) and they must therefore be adequately trained to understand the human
rights offences underlying trafficking in human beings. Increased fines must also be imposed to

125 qupra note 10 at table 2.4.1
126 qupra note 122
127 qupra note 122
128 supra note 122
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make up for the lack of funding available for adequate long-term reintegration shelters (see
Section 1, part 3).

Asthe law currently stands, a person who engages in trafficking in persons shall be punished by
imprisonment of two to twelve years.**® When the trafficking is committed against a person
under the age of 18, the perpetrator shall be punished by imprisonment of three to fifteen
years.*® Organization of trafficking however, is punishable by a 500.00 euro fine and
imprisonment of seven to twenty years. *! The most recent case law that applies these provisions
at the Supreme Court level exemplifies the improper application of sentences for convicted
traffickers. 1*

— » CaseAp. No. 89/2005

At the district level, the two defendants were charged with trafficking in persons as per Article
139 (1) of the PCCK and an imprisonment sentence totalling 4 years and 6 months was imposed
on both. Thefirst trafficker was given atwo-year sentence, while the other was given a2 year 6
month sentence. In addition to imprisonment, the court also imposed an accessory punishment of
fines and prohibition of exercising any business in a specific restaurant; it is assumed that this
restaurant was the place of trafficking.

At the Supreme Court, the imprisonment sentence was further reduced due to the fact that the
“imposed punishment did not include the time served in detention.”**® Thus, the highest court in
the country ordered the time served in detention to be added as time already served and to
contribute to the sentence. Mitigating circumstances such as the fact that the defendant was
young, unemployed and was never convicted before were not taken into consideration due to the
fact that “these criminal offences are an increasing trend in Kosovo, whereby the circumstances
point to the fact that the defendant wanted to acquire material benefit by using the vulnerable
position of the[sic] victim.” *** The reasoning also indicated that the reduced sentence “was
proportionate to the intensity of social danger and the degree of criminal liability of the
defendant and was expected to achieve the purpose of punishment as provided for in Article 34
of the PCCK.”

This case exemplifies the improper implementation of s.139 by the judiciary. Both prosecutors
and police complain that judges rarely apply the law as it should be applied, resulting in a system
that lacks credibility and reliability.**> The fact that the Supreme Court is not used as a venue for
appeal of issues of law, but rather related to factual circumstances, appearsirrelevant and a waste
of both time and money.**® The Supreme Court must be used as an avenue to question points of

129 See Article 139(1) of the Criminal Code of Kosovo

130 See Article 139(2) of the Criminal Code of Kosovo

131 See Article 139(3) of the Criminal Code of Kosovo

122 Case number Ap.N0.89/2005

¥3Case number Ap.N0.89/2005 at p.529 of the Supreme Court of Kosovo Bulletin of Case Law, 2004-2005

134 Case number Ap.N0.89/2005 at p.529 pgh.3

135 expressed by both Ramadan Ahmeti (Chief of THBS) and Besim Kelemendi, K osovo’s Public Prosecutor

1% Thisisevident at page 530, paragraph 2 it is stated “ The first instance Court made an erroneous and incomplete
determination of the factual situation, for another factual situation was determined differently from the factual
description of the actions of the defendant under section |1 of the appealed verdict and tat the Court established that
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law and to set credibility of the system. The Supreme Court, as evidenced by this sole trafficking
case during the 2004-2005 time period, failsto properly apply the law, lacks|ogical reasoning
for sentencing and often imposes the minimum sentence for the crime of trafficking.

The lack of training is evident asis the understanding of the severity of trafficking as a human
rights violation. The reasoning outlines the fact that this type of crimeisincreasing in Kosovo
and that the defendants aim to acquire materia benefit from the vulnerability of the victim.
However, despite this, the minimum sentence is imposed. The reasoning therefore is flawed and
illogical and islikely the result of lack of proper training in the subject matter.

A clearer distinction must also be made between Article 139(1), Trafficking in Persons and
Article 139(2), Organization of Trafficking in Persons. The case at hand could have easily been
interpreted to be a situation of organization, rather than simply trafficking, which would have
carried a more onerous imprisonment sentence.**” Due to lack of case law, and published case
law for that matter, it is difficult to expand on how factual situations are distinguished and how
sentences are determined. An improved system of court monitoring and publishing of cases
could aid judges in determining proper sentences for traffickers and distinguishing between
trafficking and organization of trafficking.

Fines for convicted traffickers must be increased and added to jail sentences. Traffickingin
women and girlsis now the third source of income after arms and drugs for the K osovoar-
Albanian mafia network and thus generates an extremely high income. ** It is this high income
that attracts traffickers, and those who are successful have very high incomes. This must be
utilized to make up for the lack of funding available for long-term reintegration facilities and
sheltersin general.

5. Poor allocation of funds from the Kosovo Consolidated Budget for a proper witness
protection program (10)

The lack of funding available for issues related to counter-trafficking is problematic as it
prevents victims from being properly protected, particularly in relation to shelters and witness
protection programs. The two recommendations that can be made include:

1. International donor’s conference

2. Increasefinesfor convicted traffickers

This problem requires much further research. It also requires someone with an understanding of
macro economics and the process of donor funding.

the D made the room available for the trafficking for which services he received 15 EUR”....” As aresult of
erroneous and incompl ete determination of factual situation, the criminal code was violated, hence the Supreme
Court could not accept the conclusion of the first instance Court that actions of the defendant constitute elements of
trafficking in persons as provided for in Article 139(1) in conjunction with Article 25 of the PCCK. Thus, the
Supreme Court held that the appeal in question was founded”.

337 For the facts of the case see page 528, pgh 8 of the Supreme Court of Kosovo Bulletin of Case Law

38 | nternational Organization for Migration report. “Changing patterns and trends of trafficking in Personsin the
Balkan Region.” Switzerland, 2004.
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